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can add their secular viewpoint to courses; religious schools may not add their religious

viewpoint. That treatment of religious schools is hostility, as a matter of law.

UC also shows hostility toward such religious schools in many other undisputed ways:

>
>

Its reviewers segregated the Christian school courses into a separate list (Ex.223)

Its senior reviewer told the reviewer coordinator (Ex.240) that a “Christian Lifestyles”
course was “weird stuff” (Ex.229)

Its reviewers all wrote that religion courses taught by Cantwell/Sacred Heart of Mary
should be rejected because they taught a single perspective (Ex.282)

Its reviewers spoke sarcastically of “our favorite, Bob Jones University Press”
(Ex.226), and of “our favorite books,”’and laughed at a creationist statement (Ex.227)
They circulated an article about how “the Red States, on the other hand, now have to
cope with 88% of all obese Americans..., 92% of all US mosquitoes, 100% of all tor-
nadoes, 90% of all hurricanes, 99% of all Southern Baptists, 100% of all Televangel-
ists, Rush Limbaugh, Bob Jones University, Clemson and the University of Georgia.
A high price to pay for controlling the presidency.” (Ex.228.)

UC ordered copies of a number of BJU Press texts (Exs.220, 224, 265,174), and cre-
ated a “Bibliography of Christian Books Reviewed” (Ex.100), even though UC does
not normally review textbooks (just course outlines) (Ex.241 at 1), to reject them

It created form “letters that we sent to Christian schools when we denied some of their
courses” (Ex.225)

The senior reviewer is Buddhist (Ex.230, Costales 223:21-23), and the reviewer who
handled religious school science courses (Ex.262 at 2) and drafted most policies is
Jewish (Stearns 137:17-19, Ex.296); the coordinator of reviewers believes any course
with one religious viewpoint added must be rejected (Hargrove Ex.302 at 87052,86930)
The faculty reviewer of the Christian school science texts believes that theistic evolu-
tion is illogical (Sawrey 58:5-10), the later faculty reviewer (Prof. Focht) has “antipa-
thy” toward creation (Brown 97:20-98:6; see Ex.207), and the faculty reviewer of the

history texts believes that courses may not attribute any event in history to “a Christian

PLAINTIFFS’ MEMORANDUM ON SUMMARY JUDGMENT A-25




O 0 1 N i AW

BN DN N N N NN NN e e e e e e e et e
=T e Y L A S R S e BN e B s - N O S S i =)

god” (Ex.130; Given 52:11-53:5 (his capitalization))

> BOARS, in rejecting Christian school science texts and courses, did not question that
the courses cover the required science, but objected to the added religious viewpoint
(Brown 87:4-9, 82:2-11; see Ex.207 (outline “is not too bad”)

» The new Chair of BOARS testified the “subtext” of BOARS discussion in adopting the
science Position Statement was “antagonism toward the Christian schools,” and their
“right wing perspectives were highly objectionable” (Brown 143:23-144:7)

This is unconstitutional hostility toward religion, as a matter of law.

D. UC’s Policies on Adding Religious Viewpoints “Excessively Entangle” the State
with Religious Schools That Add Religious Viewpoints

The Establishment Clause forbids, inter alia, “an excessive government entanglement
with religion.” Lemon v. Kurtzman, 403 U.S.602, 612-13, 91 S.Ct.2105,29 L.Ed.2d745 (1971).

It is an undisputed fact that the challenged UC policies require it to evaluate religious
content--approving instruction with multiple religious viewpoints while rejecting instruction
with a single religious viewpoint, and identifying what is religious and secular.

UC’s evaluation of religious content, and religious decisions, brings excessive entangle-
ment between religion and state.

Even if this were not excessive entanglement, it chills free speech, where “state officials
and courts scan the publication to ferret out views that principally manifest a belief in a divine
being.” Rosenberger, 515 U.S. at 835, 844. Chilling can be shown by cessation of the First
Amendment activity, Culinary Workers Union v. Del Papa, 200 F.3d 614, 618 (9th Cir.
1999), as occurred here when the disqualified courses were not offered. (E.g., Ex.253.)

This is excessive entanglement of UC with religion, as a matter of law.

III. UC’S CHALLENGED POLICIES ARISE FROM UNCHECKED DISCRETION,
IN VIOLATION OF THE FIRST AND FOURTEENTH AMENDMENTS
The long-settled rule is that “unbridled discretion in the hands of a government official oy

agency constitutes a prior restraint” on freedom of expression. Lakewood v. Plain Dealer

Pub.Co., 486 U.S.750, 757, 772, 108 S.Ct.2138, 100 L.Ed.2d 771 (1988). E.g., Broadrick v.
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Oklahoma, 413 U.8.601, 611-13, 93 S.Ct.2908, 37 L.Ed.2d 830 (1973). This principle was first
applied to unchecked discretion against liberties other than expression, under the Fourteenth
Amendment protections of liberty and property, but was later applied to unchecked discretion|
against First Amendment rights, in Broadrick, Lakewood, and other cases. Where unchecked
discretion infringes First Amendment rights, it is not necessary to show any other liberty or
property interest at stake. However, the “liberty embodied in [the Fourteenth] Amendment
embraces the liberties guaranteed by the First Amendment.” Cantwell v. Conn., 310 U.S. 296,
303 (1940). E.g., Troxel v. Granville, 530 U.S. 57,66, 120 S.Ct.2054, 147 L.Ed.2d 49 (2000).

A. UC’s A-G Reviewers Exercise Unchecked Discretion Toward Courses, Without

Any Meaningful Standards That Require Approval of Particular Courses

It is an undisputed fact that UC reviewers exercise unchecked discretion toward courses

UC’s staff reviewers show their unchecked discretion by their lack of any standards for
evaluating courses, except the half-page of general requirements per subject in the A-G
Guide. (Ex.61.) BOARS admitted that “the guidelines are relatively general and thus require
staff to use judgment. (Ex.155.) Stearns identified as a “problem” that “[t]he faculty guide-
lines defining the ‘a-g’ requirements are quite general and do not adequately define what stu-
dents should know and be able to do in order to be ‘college ready.”” (Ex.293 at 3.) He has
“suggested that UC faculty more fully endorse (and align with) the state content standards,
but also define what students should know and be able to do beyond those standards.” (Id.)
But UC refuses to use the California State Board of Education Standards for each subject area
(Ex.379 at 7), which are detailed lists of content (Ex.536, 475, 445).

The senior UC staff reviewer and supervisor admitted that nothing limited their discretion
in reviewing courses (Costales 21:18-23; Hargrove 198:6-15, 200:22-201:9), and that they do
not have any list of expected content for each subject (Hargrove 200:22-201:9, Costales
15:16-24, 21:18-23), except a half-page list for biology and physics. (Ex.232 at 619-20.) Fur-
ther, they have not had more than a single college course in any of the subjects reviewed.
Costales 26:9-29:8, Hargrove 14:16-17:4 (except history) Reviewers do not “match[] courses
to a checklist.” (Ex.388 at 2.) UC does not follow the California Standards. (Ex.379 at 7.)

PLAINTIFFS’ MEMORANDUM ON SUMMARY JUDGMENT A-27




O e N N Ut B W N

N NN N N N N NN e e e e e e e e
o I N W Bl W N = O YO NIy N R W NN = O

UC’s staff reviewers also show their unchecked discretion by their wrong results. They
rejected a Holocaust course at a Jewish school as “too slanted towards Holocaust with no
other perspective.” (Ex.470 at 090; see Ex.553.) They rejected all physics courses using the
BJU Press text from 2004-2007, but UC now accepts them with the very same text. (Ex.595.)

B. UC’s Occasional Faculty Reviewers Also Exercise Unchecked Discretion

It is an undisputed fact that UC faculty exercise unchecked discretion toward courses.

The occasional faculty reviewers show their unchecked discretion by not only their lack
of any other standards (Sawrey 211:22-212:6), but by their inconsistent results. For example,
another faculty reviewer rejected plaintiff Calvary’s history course (Ex.3-4), but UC’s expert
Nash said it should have been approved. (Nash 126:14-16, 129:3-15.) UC lists on its web site
as an “exemplary course” Federal Government (Ex.537), but UC’s expert Petracca said it
should have been rejected. (Petracca 74:25-75:19.) One UC science expert would reject a bi-
ology course teaching standard content if it added creation or intelligent design (Ayala 99:22-
100:9), while the other science expert could approve such a course (Kennedy 22:7-25).

Thus, Prof. Erickson agreed that it is both subjective and meaningless. (Decl. 992-3.)

C. UC’s Policies on Religious Viewpoints Result from Unchecked Discretion That Is
Intolerant Toward Religion
The very adoption of the policies described in I resulted from unchecked discretion. No
law requires them. UC discretionarily applies them to religious viewpoints but not other view-
points. It did not apply them before 2004. It discretionarily applies them to in-state schools
but not out-of-state ones, and to new course applications but not most existing ones.

This is all unchecked discretion in violation of the First Amendment, as a matter of law.

IV. UC’S CHALLENGED POLICIES ABRIDGE EQUAL PROTECTION, IN
VIOLATION OF THE FIRST AND FOURTEENTH AMENDMENTS
The equal protection clause is “essentially a direction that all persons similarly situated
should be treated alike” with regard to fundamental rights. City of Cleburne v. Cleburne Living
Center, 473 U.S. 432, 439, 105 S.Ct. 3249, 87 L.Ed2d 313 (1985). Accord, Plyler v. Doe, 457

U.S. 202, 216, 102 S.Ct. 2382, 72 1..Ed.2d 786 (1982).
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This case is very similar to Regents v. Bakke, 438 U.S. 265, 98 S.Ct.2733, 57 L.Ed.2d 750
(1978). There, it violated equal protection to render Caucasian males ineligible for 16 of 100
seats in the entering class. Id. at 319-20. Here, it even more violates equal protection to render]
Christian school students ineligible for 98% of the seats in the entering class (those for regular
admission by Statewide Eligibility and Local Eligibility), and to require them to be in the top
2% (for Eligibility by Examination) instead of the top 12.5% (for regular admission).

Violations of equal protection, as a matter of law, include:

> Rejecting courses and students that teach and learn the same standard content, if they

add a religious viewpoint.
> Rejecting courses and students that teach and learn standard content plus an unap-
proved viewpoint, but accepting those that teach and learn an approved viewpoint.
> Reviewing and rejecting a-g courses of in-state religious schools and students, but not
reviewing and instead accepting the courses of out-of-state students.
» Making religious schools and their students ineligible for Statewide Eligibility and Ad-

mission, but making out-of-state students eligible for “the same” process (Ex.450 at 8).

V. NO COMPELLING INTEREST NECESSITATES UC’S POLICIES, AND

EVEN IT DID, THE LEAST BURDENSOME MEANS ARE NOT USED

Any viewpoint discrimination or content-based regulation is unconstitutional unless justi-
fied by a compelling interest served by the least burdensome means. E.g., Riley v. National
Fed’n of the Blind, 487 U.S. 781, 800, 108 S.Ct. 2667, 101 L.Ed.2d 669 (1988); Boos v.
Barry, 485 U.S. 312, 321, 108 S.Ct. 1157, 99 L.Ed.2d 333 (1988). Unchecked discretion
toward speech, and violations of equal protection, also are unconstitutional unless justified by
compelling interests and the least burdensome means.  This will be further discussed in our

Plaintiffs’ Opposition to Defendants’ Memorandum on Summary Judgment.

A. UC Has No Compelling Interest in Approving or Rejecting Nonpublic School
Courses, Since UC Does Not Do It for Out-of-State Schools, and 49 States Do Not
Do It At All, and UC’s Top Institutions Do Not Use It

UC does not require approved a-g course lists for out-of-state schools. (Ex.380 at 1.) It
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admits out-of-state students under a procéss “the same as described under Eligibility in the
Statewide Context” (Exs.450 at 8, 451 at 8), except without a-g course review. UC admits
10.5-12% of its students from out-of-state each year. (Ex.80.) Thus, UC does not have a
compelling interest in a-g review of nonpublic school courses, as a matter of law.

UC’s top two campuses use a-g course lists “in only a limited way,” which led UC’s di-
rector of a-g review (Wilbur) to question whether there is even a “need”—much less a com-
pelling interest—for a-g course review (Ex.292 at 5):

Use of Course Lists. Some UC campuses have reduced their use of ‘a-g’ course lists.
Specifically, UCLA and Berkeley rely on them only in a limited way. If course lists
are not utilized by our campuses to determine eligibility and/or selectivity, one has to
question the degree to which they are meeting current needs.

If there were a compelling interest, UCLA and Berkeley would fully use the a-g course lists

B. UC Has No Compelling Interest in Rejecting Nonpublic School Courses That Add
to Standard Content a Religious Viewpoint

UC obviously has no compelling interest in violating the First Amendment.

UC has no compelling interest in restricting courses that add to standard content a reli-
gious viewpoint, while approving courses that add a secular viewpoint. “Where government
restricts only conduct protected by the First Amendment and fails to enact feasible measures
to restrict other conduct producing substantial harm or alleged harm of the same sort, the in-
terest given in justification of the restriction is not compelling.” Church of Lukumi Babalu
Ayev. City of Hialeah, 508 U.S. 520, 546-47, 113 S.Ct. 2217, 124 L.Ed.2d 472 (1993).

There is no state interest whatsoever, when a course has taught standard content, in in-
quiring into or reviewing what viewpoint is added. Yet UC claims that right. (Ex.250at163C.)
CONCLUSION

UC’s policies on their face, and as applied, constitute (I) viewpoint discrimination, (II)
content-based regulation, (IIT) unchecked discretion, and (IV) unequal protection of the laws.

Dated August 8, 2007 and amended August 27, 2007, and respectfully submitted,

By:

PLAINTIFFS’ MEMORAND{IM SUMMARY JUDGMENT A-30
\Y




O 00 2 N bR W N -

N RN N NN N N NN = e e e = e e e
0w N Y D B W= O 00NN R W N e D

Wendell R. Bird, P.C.
Jonathan T. McCants
BIRD, LOECHL, BRITTAIN & McCANTS, LLC

By: Kook “7‘&1 it g
Robert H. Tyler
ADVOCATES FOR FAITH & FREEDOM

Attorneys for Plaintiffs.
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PROOF OF SERVICE
STATE OF GEORGIA, CITY OF ATLANTA.:

The undersigned declares: that I am employed in the County of Fulton; I am over
the age of 18 years and not a partl):]to the within action; mgr business address is 1150 Mon-
arch Plaza, 3414 Peachtree Road, N.E., Atlanta, Georgia 30326.

. On August 27, 2007, I served upon counsel for all parties in this action the forego-
ing documents, by placing a true copy addressed as stated on the attached service list:

Plaintiffs’ Amended Memorandum in Support of Motion for Summary Judgment

4] BY FEDERAL EXPRESS Priority Overnight Delivery (as indicated on attached ser-
vice list): I caused such envelope to be placed for Federal Express collection and de-
livery at Atlanta, Georgia. I am readily familiar with the firm’s practice of collection
and f)rocessing correspondence for Federal Express sending. Under that practice it
would be deposited with the Federal Express office on that same day with instruc-
tions for overnight delivery, fully prepaid, at Atlanta, Georgia in the ordinary course
of business. I am aware that on motion of the party served, service is presumed inva-
lid if the Federal Express delivery date is more than one day after date of deposit
with the local Federal Express office, pursuant to this affidavit.

O BY U.S. MAIL (as indicated on attached service list%:JI caused such envelope to be
deposited with postage thereon fully prepaid in the United States mail at a facility
regularly maintained by the U.S. Postal Service in Atlanta, Georgia. I am readily
familiar with the firm’s practice of collection and processing correspondence for
mailing. Under that practice it would be deposited with the U.S. Postal Service on
that same daﬁ/ with proper address and with postage thereon fully prepaid, at Atlanta,
Georgia in the ordinary course of business. I am aware that on motion of the party
served, service is presumed invalid if the postal cancellation date or postage meter
date is more than one day after date of deposit for mailing, pursuant to this affidavit.

e} BY FACSIMILE (as indicated on attached service list): I sent a copf/ of said shorter
document by facsimile machine for instantaneous transmission via telephone line.

] FEDERAL) I declare that I am employed in the office of a member pro hac vice of
the Bar of this Court at whose direction the service was made

Service List:

Bradley S. Phillips James E. Holst
Stuart N. Senator Christopher M. Patti
University Counsel
Munger, Tolles & Olson LLP 1111 Franklin Street
355 South Grand Avenue Eighth Floor
Los Angeles, CA 90071-1560 Oakland, CA 94607
Fax: (213) 687-3702 (510) 987-9757
Michelle Friedland cc: Robert H. Tyler
Rebecca Lynch 24910 Las Brisas Road, Suite 110
Munger, Tolles & Olson LLP Murrieta, CA 92562
560 Mission Street, 27th Floor Fax: (951) 600 4996

San Francisco, CA 94105-2907
Fax: (415) 512-4077

Executed on August 27, 2007, at Atlanta, Georg
7
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